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UNPRECEDENTED



ObamaCare
“unprecedented new access and powers to bureaucrats”
“unprecedented expansion of government”
“unprecedented expansion of federal power”
“unprecedented expansion of government intrusion into health care decisions”
“unprecedented expansion of power and control over Americans' lives”
“unprecedented expansion in the size and scope of the federal government”
“unprecedented expansion of executive power”
“unprecedented expansion of Congress's power”
“unprecedented expansion of the regulatory powers”
“unprecedented expansion of the Medicaid program”
“unprecedented expansion of the welfare state”





Shared Governance Programs

Programs jointly implemented and administered by federal and 
state governments
Direct results of constitutional limitations put on federal 
government
Affordable Care Act

Pre-existing Condition Insurance Plan
Marketplaces
Medicaid Expansion



The Evolution of Shared Governance
Continental Congress
Land grants starting with Ohio in 1802
National Guard
Morrill Acts
Hatch Act
Weeks Act
Smith-Lever Act
Federal Aid Road Act
Federal Highway Act 
Hayden-Cartwright Act
Smith-Hughes Act



Side Note: Some Direct Services

Native Americans
Inmates
Military personnel and veterans
Merchant seamen
Freed slaves
Migrant workers



Federalism Has Shaped Health Reform

Coverage expansion through shared governance
Federal financing & state implementation

Conflict at federal and state level, and between 
Variation in terms of implementation & programs
Accommodation and evolutionary expansion



Federalism Has Shaped Health Reform

1. Neither content nor implementation are unprecedented
2. Future expansions are likely headed on a similar path



Seven Themes

1. Implementation Is Often Slow and Uneven
2. Programs Vary Widely Across States
3. The Federal Government Is Usually Extremely 

Accommodating
4. Ideological Conflict Permeates Enactment and Early 

Implementation
5. Grants Create Incentives and States Respond to Them
6. Not All Eligible Individuals Enroll
7. Past Programs Serve as Stepping Stones and Wedges



7. Past Programs Serve as 
Stepping Stones and Wedges



Programmatic Antecedents to the ACA
Chamberlain-Kahn Act (1918)
Sheppard-Towner Act (1921)
Federal Emergency Relief 
Administration (FERA) (1933)
Rural Health Programs (1935-1945)
Social Security Act (1935)
Federal Emergency Maternal and 
Infant Care Program (1943)
Vocational Rehabilitation 
Act/Barden-La Follette Act (1943)
Hospital Survey and Construction 
Act (1946)

Kerr-Mills Act (1960)
Medicaid (1965)
Disproportionate Share Hospital 
Funding (DSH) (1981)
Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) 
(1996)
State Children's Health Insurance 
Program (S-CHIP) (1997)
Trade Act (2002)



Programmatic Antecedents to the ACA
Chamberlain-Kahn Act (1918)
Sheppard-Towner Act (1921)
Federal Emergency Relief 
Administration (FERA) (1933)
Rural Health Programs (1935-
1945)
Social Security Act (1935)
Federal Emergency Maternal and 
Infant Care Program (1943)
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Act/Barden-La Follette Act (1943)
Hospital Survey and Construction 
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Kerr-Mills Act (1960)
Medicaid (1965)
Disproportionate Share Hospital 
Funding (DSH) (1981)
Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) 
(1996)
State Children's Health Insurance 
Program (S-CHIP) (1997)
Trade Act (2002)



Chamberlain-Kahn Act (1918)

Purpose and Importance
First federal public health program
Covers venereal diseases

Incremental Precedents for the Affordable Care Act
Shared Governance and voluntary implementation
Federal role in public health



Sheppard-Towner Act  (1921)

Purpose and Importance
First direct federal grant program to any group for health services
Covers maternal and infant health

Incremental Precedents for the Affordable Care Act
Federal provision of targeted medical care



Federal Emergency Relief 
Administration (FERA) (1933)

Purpose and Importance
First federal program that provides medical services to able-
bodied adults
Significant powers for federal government to enforce state 
compliance

Incremental Precedents for the Affordable Care Act
Extension of medical care to able-bodied adults
Federal fallback and partnership option
Extensive use of regulatory authority by executive branch





Rural Health Programs
(1935-1945)

Purpose and Importance
Variety of insurance and healthcare programs that offered 
extensive and comprehensive services to millions of farmworkers, 
migrants, and farmers as well as their families

Incremental Precedents for the Affordable Care Act
Predecessor to modern insurance (risk pooling, capitation, third-
party payments, free provider choice within networks, focus on 
prevention, voluntary participation by providers)
Ability to pay (sliding scale and subsidies)
Comprehensive benefits
Federal government cooperation with private partners (insurance 
providers and medical societies)



Social Security Act (1935)

Purpose and Importance
Major expansion in type and extent of federal involvement for 
mothers, infants, dependent children, and the blind
Various expansions over time

Incremental Precedents for the Affordable Care Act
Medical vendor payments
Coverage expansion



Federal Emergency Maternal and 
Infant Care Program (1943)

Purpose and Importance
Largest public medical program at the time
Significantly expands medical care to wives and children of servicemen
Children’s Bureau initiates program based on Sheppard-Towner and 
Social Security Act background

Incremental Precedents for the Affordable Care Act
Detailed & frequent regulations & strict oversight by state & federal 
governments
Minimum benefits
Direct payment to physicians by federal government
Extensive use of regulatory authority by executive branch
Capitation



Vocational Rehabilitation Act/Barden-
La Follette Act (1943)

Purpose and Importance
Authorized all services necessary to rehabilitate individuals with 
disabilities including hospitalizations, physical examinations, and 
psychiatric treatments

Incremental Precedents for the Affordable Care Act
Comprehensive services



Hospital Survey and Construction Act
(1946)

Purpose and Importance
Federal matching for healthcare facilities construction
Inventory of state healthcare infrastructure

Incremental Precedents for the Affordable Care Act
Uncompensated care requirements expand medical services 
beyond categorically eligible



Kerr-Mills Act 
(1960)

Purpose and Importance
Major expansion to the aged, disabled, and blind
Open-ended cost-sharing
Matching rates

Incremental Precedents for the Affordable Care Act
Open-ended cost-sharing; matching rates
Foundation for Medicaid
Allows states to purchase private coverage 



Medicaid (1965)

Purpose and Importance
Major expansion to indigents
Significant expansions over the years in terms of populations and 
(optional) services covered

Incremental Precedents for the Affordable Care Act
Direct foundation for ACA Medicaid expansion and ACA 
marketplaces through waiver for Massachusetts



Disproportionate Share Hospital 
Funding (DSH) (1981)

Purpose and Importance
Strengthens commitment to indigent without coverage by 
providing funding for safety net hospitals

Incremental Precedents for the Affordable Care Act
DSH payments support medical care services beyond 
categorically eligible 



Health Insurance Portability & 
Accountability Act of 1996 (HIPAA) (1996)

Purpose and Importance
Ensures insurance portability for group coverage

Incremental Precedents for the Affordable Care Act
High-risk insurance pools 



State Children's Health Insurance Program 
(S-CHIP) (1997)

Purpose and Importance
Major expansion for children (and their parents) above the poverty 
line

Incremental Precedents for the Affordable Care Act
Foundation for ACA extension above poverty line



Trade Act  (2002)

Purpose and Importance
Advanceable and fully refundable tax credits for adults and their 
families

Incremental Precedents for the Affordable Care Act
Use of tax code as policy vehicle (mandate)



… to the ACA



UNPRECEDENTED



1. Implementation Is Often 
Slow and Uneven



















Federal Emergency Relief 
Administration (FERA) (1933)

Beyond withdrawal of funds
Federal assumption: IL, KY, OK, ND, ME, MA, OH, LA, GA
Partnership: AR, CO, WA



2. Programs Vary Widely 
Across States

















3. The Federal Government Is 
Usually Extremely 
Accommodating



Funding and Target Populations

Social Security Act Amendments
Medical payment matching rate increases 1956
Variable matching rate and increases 1958

Disproportionate Share Hospital Payments
S-CHIP
Medicaid waivers



Pathways to Implementation

Sheppard-Towner
HIPPA compliance

High-risk pools
NAIC model acts
Other innovative mechanisms

Trade Act





4. Ideological Conflict 
Permeates Enactment and 
Early Implementation



Quote #1:

the […] plan represents the frenzied extreme, but it does not
stand alone. It is allied with […] various radical schemes
inaugurated in different European countries […] where
socialistic doctrinaires have long insisted upon the
establishment of […] benefit systems […] All of such plans
involves the assumption by the State of the authority to interfere
in the family relations. They imply the right of State visitation
and espionage. Such doctrines are not tolerated in a free
country.



Quote #2:

This threat is with us and at the moment is more imminent. One
of the traditional methods of imposing … socialism on a people
has been by way of medicine. It's very easy to disguise a
medical program as a humanitarian project. […] Now, the
American people, if you put it to them about socialized medicine
and gave them a chance to choose, would unhesitatingly vote
against it. […] The doctor begins to lose freedom. […] And from
here it's only a short step to dictating where he will go. […] From
here it's a short step to all the rest of socialism



Quote #3:

When the government controls everybody’s health care, pays
for everybody’s health care, it is the government controlling
everything. They have the power then to tell everybody how
much they should put in, how much they take out. How much
more socialist can you get than a government telling everybody
what they can do, what they can’t do, how they can live.
Individual liberty is gone. Once you go socialist and buy into the
notion that you’ve got to forget individual liberty, forget individual
freedom, it’s all about the greatest good for the greatest number
of people







5. Grants Create Incentives 
and States Respond to Them



States Maximize Funding & Flexibility

SCHIP
Kerr-Mills
Disproportionate share hospital funding



States Are Hesitant to Act Alone

Sheppard-Towner



6. Not All Eligible Individuals 
Enroll











Seven Themes
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3. The Federal Government Is Usually Extremely 
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Future Reforms

Looking back is usually a good idea going forward
Evolutionary developments: size, scope, number, involvement

Coverage
Grant making 

Reforms will still have to deal with federalism
States programs will differ



Thanks


